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No. 97-1423-CR

STATE OF W SCONSI N : | N SUPREME COURT
State of W sconsin, FILED
Pl ai ntiff-Respondent, JUN 11, 1999
V. Marilyn L. Graves
Clerk of St_JpremeCourt
John V. Dundon, Jr., Madison, W1

Def endant - Appel | ant .

APPEAL from a judgnment and an order of the Crcuit Court for
M | waukee County, Robert J. Mech and Bonnie L. Gordon, CGrcuit

Court Judges. Affirned.

11 DAVID T. PROCSSER, J. The issue presented in this case
is whether a person nmay assert a defense of privilege to the
crime of carrying a concealed weapon. The issue arises in John
V. Dundon, Jr.'s appeal from his conviction under Ws. Stat.
§ 941.23 (1995-96)' and from the denial of his post-conviction
notion requesting relief.

FACTS

12 John Dundon (Dundon) managed a Clark Ol gas station at
60th Street and Fond du Lac Avenue in northwest M I waukee. By
| ate June 1995, Dundon had been working at the gas station for 14
or 15 nonths. His duties included collecting and depositing bank

receipts.

L' Al references to the Wsconsin Statutes are to the 1995-
96 version unl ess otherw se not ed.

1



No. 97-1423-CR

13 The gas station had a safe. On June 21, 1995, the safe
was filled to capacity because the station's arnored car conpany
(Federal Arnored) had not picked up any receipts for four days.
The conpany had failed to conme on Saturday the 17th as well as
the foll ow ng Monday and Tuesday. On Wednesday the 21st, Dundon
called the conmpany and was told it would send an arnored vehicle
t hat day. When the vehicle did not cone at the normal pick up
time, Dundon called back and the conpany said it would send a
vehicle for an evening pick up. The vehicle never cane.
Sonetinme around 10:30 p.m or 11:00 p.m, an enployee called
Dundon and advised him that he was wunable to drop any nore
envel opes into the safe.

14 Dundon later told a jury he could not call another
arnored car conpany, and he could not have someone acconpany him
to the bank. He said his only alternatives were to take the cash
to the bank hinself or to hide the noney in the back room and
risk getting fired because it was against conpany policy, risk
ot her enpl oyees knowi ng he had put a |arge anount of noney in the
back room and risk soneone conmng in the back roomto rob him

15 On June 22, know ng that he would have to take about
$22,000 ($17,000 of which was cash) to the bank hinself, Dundon
brought a | oaded Raven hand gun to the station.

16 Dundon kept the gun in his car when he arrived at work.

He proceeded to bundl e the noney, put the bundles into tw bags
(one nmade of clear plastic), and wapped the bags inside a coat.
He then drove to MIwaukee Western Bank at 6001 West Capito

Drive, several mnutes fromthe station. Dundon testified that,
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after arriving at the bank, he got out of his vehicle, then
reached back and took the gun off the passenger seat of the
vehicle. He placed the gun on his right hip in the waistband of
his blue jeans. Dundon clainmed the gun was exposed but that the
barrel of the gun was tucked in his waistband and covered by his
bel t. He then picked up the two large bags of nobney and went
into the bank.

17 Qis Lee Roberson (Roberson), a security guard at the
bank, observed Dundon pull up, get out of his vehicle, reach back
into his vehicle and pull a gun out from under the seat.
Roberson then observed Dundon tuck the hand gun in his wai stband
and pull his shirt down. Bef ore Dundon got inside the bank,
Roberson told the secretary to call 911 because he saw soneone
put a gun in his pants. Ri chard Burdick (Burdick), the bank's
vice president, called 911.

18 After Dundon entered the bank, Roberson observed Dundon
approach the teller. He testified he could not see the weapon
because it was covered by Dundon's shirt. No di sturbance
occurred once Dundon was in the bank; in fact, Dundon spoke
pl easantly with the bank teller. Seeing this and realizing that
Dundon was a frequent customer, Burdick called 911 again and
reported that the situation was not threatening and he woul d wait
for the police. The police arrived within two to three m nutes.

Burdi ck approached Dundon while Dundon was speaking with the
teller and told Dundon that the M I waukee police wanted to talk
to him According to Burdick, after the officers asked Dundon

sone questions, Dundon lifted his shirt to reveal the butt end of
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t he weapon. Roberson testified that a police officer patted
Dundon down and took the gun out of his waistband.

19 On June 23, 1995, Dundon was charged with carrying a

conceal ed weapon contrary to Ws. Stat. § 941.23.
PROCEDURAL HI STORY

10 A jury heard the case on March 28, 1996, before Grcuit
Judge Robert J. Mech. At trial, Judge Mech excluded evidence
about the defendant's concern of being a crine target while
transporting the funds to the bank. He excluded all proffered
evidence of the prevalence of crinme in the area, including a
recent robbery at the bank, and excluded proffered evidence of
Dundon's previous experience as a victimof robberies and robbery
attenpts, including a claimthat he had once been set up and shot
at by a gunman. Additionally, Judge M ech deni ed Dundon's theory
of defense instruction on the privilege of necessity.

11 The next day, the jury returned a verdict of guilty.
On April 18, 1996, Judge M ech sentenced Dundon to 45 days in the
M | waukee County House of Correction with Huber privileges.

12 On April 22, 1996, Dundon filed a Notice of Intent to
Pursue Post-conviction Relief. The court stayed his sentence
pendi ng post-conviction relief.

113 On March 10, 1997, Dundon filed a post-conviction
motion for a new trial or sentence nodification, requesting an
evidentiary hearing to support his notion. On April 14, 1997
Crcuit Judge Bonnie L. Gordon entered an order denying the post-
conviction notion w thout the requested hearing. Judge Gordon

stated that "this Court finds nothing in the record to indicate
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there has been any abuse of discretion on the part of the
sentencing court or any other reason to nodify the sentence
i nposed. The Court finds that the sentence is not unduly harsh
under the particular circunstances in this case." Judge CGordon

di stingui shed Dundon's case from State v. Coleman, 206 Ws. 2d

199, 556 N.W2d 701 (1996), where this court found a narrow
defense of privilege to the charge of felon in possession of a
firearm Judge CGordon stated: "Under the five-step analysis set
forth in Colenman, the defendant fails to satisfy the first test
because no reasonable jury could conclude that Dundon was 'under
an unlawful, present, immnent, and inpending threat of such a
nature as to induce a well-grounded apprehension of death or
serious bodily injury, or the defendant reasonably believes he or
she is under such a threat."'"

114 On May 5, 1997, Dundon filed a tinely notice of appeal
of both his judgnent of conviction and sentence and the order
denying his post-conviction notion. On Decenber 23, 1997, the
court of appeals certified the appeal to this court under Ws.
Stat. (Rule) 8§ 809.61, to decide whether the |law of privilege my
be asserted as a defense to the crine of carrying a conceal ed
weapon in violation of 8§ 941.23. W accepted the certification
"for consideration of all issues raised before the court of
appeal s. "

ANALYSI S
l.
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15 To convict a person of carrying a conceal ed weapon in
violation of § 941.23,2 the State nust establish three el ements
beyond a reasonable doubt.® First, the State nust show that a
person who is not a peace officer went arnmed with a dangerous
weapon.* Second, the State nust show that the person was aware
of the presence of the weapon.®> Third, the State nust show that
t he weapon was conceal ed.® Wen Dundon testified that he renoved
a hand gun from a |ocked cabinet in his bedroom and carried it
| oaded either on or under the passenger seat of hi s
vehicle%first to the gas station, then to the bank3%and then

carried the hand gun into the bank, he admtted all three

2 Wsconsin Stat. § 941.23 provides:

Carrying a conceal ed weapon. Any person except a peace
officer who goes arnmed wth a conceal ed and dangerous
weapon is guilty of a Cass A m sdeneanor.

% State v. Fry, 131 Ws. 2d 153, 182, 388 N.W2d 565 (1986),
cert. denied, 479 U S. 989 (1986); Ws JI%Crimnal 1335.

“ In State v. Asfoor, 75 Ws. 2d 411, 433-34, 249 N w2d
529 (1977), we explained that "going arned" neans "that the
weapon was on the defendant's person or that the weapon nmust have
been within the defendant's reach and that the defendant was
aware of the presence of the weapon."”

®> See Asfoor, 75 Ws. 2d at 433 ("Concealing or hiding a
weapon precl udes i nadvertence.").

6

In Milarkey v. State, 201 Ws. 429, 432, 230 NW 76
(1930), this court stated: "If the weapon is hidden from
ordi nary observation it is conceal ed. Absolute invisibility to
ot her persons is not indispensable to concealnent. The test is,
was it <carried so as not to be discernible by ordinary

observation.” In Asfoor we cited Mil arkey wth approval when we
approved an instruction which stated: "I'f a weapon is hidden
fromordinary observation then it is concealed."” Asfoor, 75 Ws.
2d at 433.
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el ements of the offense.” The testinony of Roberson and Burdick
clearly buttressed the third el enent of conceal nent, for the word
"conceal ed" neans hidden from ordinary observation; and the
weapon does not have to be conpletely hidden.

16 What remains is the pivotal issue whether Dundon had a
privilege to carry and conceal a |oaded hand gun under these
circunstances, or, nore generically, whether, and to what extent,
the defense of privilege is available to a person charged with
the crinme of carrying a conceal ed weapon. VWhether a crinme is
subject to a privilege defense and the scope of such a defense if
it exists, present questions of law. W review questions of |aw

de novo. Kara B. v. Dane County, 205 Ws.2d 140, 145-46, 555

N. W2d 630 (1996).
A
17 The first issue is whether the defense of privilege

applies to the crinme of <carrying a concealed weapon. The

" In State v. Walls, 190 Ws. 2d 65, 71-72, 526 N.W2d 765
(Ct. App. 1994) (citing Fry, 131 Ws. 2d at 182), the court of
appeal s hel d:

a person is guilty of carrying a conceal ed weapon in an
aut onobi | e wher e: (1) the weapon is located inside a
vehicle and is wthin the defendant's reach; (2) the
defendant is aware of the presence of the weapon; and
(3) the weapon is concealed, or hidden from ordinary

viewdsnmeaning it is indiscernible from the ordinary
observation of a person |located outside and within the
i mredi ate vicinity of the vehicle.

Thus, a person who carries a weapon in a car with the weapon in
plain view on the front seat my have nonetheless unlawfully
conceal ed the weapon.
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preanble clause of the privilege statute, § 939.45, reads, in

part, as foll ows:

Privil ege. The fact that the actor's conduct is

privileged, although otherwise crimnal, is a defense

to prosecution for any crine based on that conduct.
(Enphasi s supplied)

118 Use of the phrase "any crine" inplies a |egislative
intent to permt the defense of privilege for "any crinme." Yet
common sense suggests that the defense of privilege does not fit
easily with certain crines. Recognition of the privilege for
sone crimes would undermne the objective in crimnalizing
conduct . In other instances, the limtations of a privilege may
be inconpatible with the elenents of a crine. In still other
situations, the nature of the crime is such that the defense of
privil ege cannot reasonably apply.

119 In short, the defense of privilege applies by statute
to "any crinme" but the defense may be limted for sonme crines to
extraordinary facts.

20 The second sentence in the preanble clause of the

privilege statute provides that "The defense of privilege can be
claimed under any of the follow ng circunstances:
(Enmphasi s supplied). The statute then lists a nunber of
circunstances. But in Coleman, we decided that while a crine may
be subject to a defense of privilege, the crine my not be
subject to all the types of privilege outlined in § 939.45.

21 In Coleman, this court recognized a very narrow defense
of privilege wunder § 939.45(6) to the crime of felon 1in

possession of a firearm The case involved a convicted fel on who
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had possessed a rifle in violation of law. Coleman was visiting
his girlfriend s apartnent. A nmonth earlier, four nen had
entered and robbed the apartnent, putting a gun to the head of
one of the occupants. Colenan had been there and had junped out
a bedroom wi ndow to secure assistance fromthe police. A nonth
| ater, when police suddenly battered in the door while executing
a "no knock"™ search warrant, Coleman grabbed a rifle in the
apartnment in the mstaken belief that history was repeating
itself. In reviewwnng the case, this court inplied that nost
provisions of the privilege statutei.e., subsections (1)
through (5) of 8§ 939.45%did not apply to the crinme of felon in
possession of a firearm Ws. Stat. 8§ 941.29(2). Rat her, the
court |ooked to subsection (6) to justify a very limted common
law privilege. Coleman, 206 Ws. 2d 207-12. The court revi ewed
both state and federal <cases from other jurisdictions and
concluded that the <courts which had considered the issue
"overwhel mngly determ ned that a defense of privilege exists."
Id. at 208.

22 The court described 8§ 941.29(2) as a strict liability
of fense. Col eman, 206 Ws. 2d at 207 (citing State v. Phillips,

172 Ws. 2d 391, 395, 493 N W2d 238 (Ct. App. 1992)). It went
on to say that a strict liability offense does not preclude the
application of the defense of privilege. It quoted State .

Brown, 107 Ws. 2d 44, 53, 318 N.W2d 370 (1982), that:

W conclude that recognizing a defense of |[egal
justification does not necessarily conflict with the
concept that violation of a traffic law is a strict
l[tability offense. The basic concept of strict
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l[tability is that culpability is not an el enent of the
offense and that the state is relieved of the
burdensonme task of proving the offender's cul pable
state of mnd. Wen the defendant in the case at bar
clains legal justification, he 1is not seeking to
di sprove a statutorily required state of mnd. |Instead
he is claimng that even though he know ngly violated
the law, his violation was privileged under the
ci rcunst ances.

Col eman, 206 Ws. 2d at 207 n. 8.

23 The crime of carrying a conceal ed weapon has many of
the earmarks of a strict liability offense. Al t hough the
of fender nust have awareness that the weapon is present, the
of fender need not have cul pability or bad purpose. As the court

expl ai ned i n Brown,

One of the objectives of the legislature in adopting
the concept of strict liability in statutes designed to

control conduct of many people . . . is to assure the
quick and efficient prosecution of |arge nunbers of
violators. . . . [T]he legislature will often define

the offense[s] in such a way as to avoid the need for
l engthy trials.

Brown, 107 Ws. 2d at 54.

124 Opening up 8 941.23 to broad "justification" defenses
would create mschief, destroy uniformty, and inpose a heavy
burden on prosecutors. Hence, to the extent that any privilege
in 8 939.45 does apply, it nust be applied restrictively so as
not to underm ne the objective of the statute.

B
125 We are convinced that Dundon was not able to identify

any privilege under 8 939.45 that would benefit himon the facts

10
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of this case. Wsconsin's privilege statute® has six parts, and

we exam ne each part in turn.

8 Wsconsin's privilege statute, § 939.45, provides:

Privil ege. The fact that the actor's conduct is
privileged, although otherwise crimnal, is a defense
to prosecution for any crine based on that conduct.
The defense of privilege can be clained under any of
the foll ow ng circunstances:

(1) Wen the actor's conduct occurs under
circunstances of coercion or necessity so as to be
privileged under s. 939.46 or 939.47; or

(2) When the actor's conduct is in defense of
persons or property under any of the circunstances
described in s. 939.48 or 939.49; or

(3) When the actor's conduct is in good faith and
is an apparently authorized and reasonable fulfillnent
of any duties of a public office; or

(4) Wen the actor's conduct is a reasonable
acconplishnent of a |lawful arrest; or

(5 (a) In this subsection

1. "Child" has the neaning specified in
S. 948.01(1).

3. "Person responsible for the child's
wel fare" i ncl udes t he child s par ent,
stepparent or guardian; an enploye of a
public or private resi denti al hone,
institution or agency in which the child
resides or is confined or that provides
services to the child; or any other person
legally responsible for the child' s welfare
in aresidential setting.

(b) When the actor's conduct is reasonable
discipline of a child by a person responsible for

the child s welfare. Reasonabl e di scipline may
involve only such force as a reasonable person
believes is necessary. It is never reasonable

discipline to use force which is intended to cause

11
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126 First, a privilege exists "Wen the actor's conduct
occurs under circunstances of coercion or necessity so as to be
privileged wunder s. 939.46 or 939.47 . . ." Ws. Stat.
§ 939.45(1).

27 The defense of coercion exists when "A threat by a
person other than the actor's coconspirator . . . causes the
actor reasonably to believe that his or her act is the only neans
of preventing imm nent death or great bodily harmto the actor or
anot her and which causes himor her so to act . . ." Ws. Stat.
8 939.46(1). Dundon cannot claimthe defense of coercion in this
case because he did not establish any "threat by a person.”
Dundon was not coerced by another to act as he did. He was not
subj ected to severe pressure.

128 The defense of necessity exists when "Pressure of
natural physical forces . . . causes the actor reasonably to
believe that his or her act is the only neans of preventing
i mm nent public disaster, or immnent death or great bodily harm
to the actor or another and which causes him or her so to act

Ws. Stat. § 939.47. In State v. dsen, 99 Ws. 2d 572

576, 299 N.wW2d 632 (Ct. App. 1980), the court recognized that
the defense of necessity is available "only if the person
asserting the defense acted under 'pressure of natural physica

forces.'"" Plainly, the facts in this case do not establish that

great bodily harm or death or creates an
unreasonabl e risk of great bodily harmor death

(6) When for any other reason the actor's conduct is

privileged by the statutory or comon law of this
state.

12
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the "pressure of natural physi cal forces" caused Dundon
reasonably to believe that his act of carrying a conceal ed weapon
was the only neans of preventing inmnent public disaster or
i mm nent death or great bodily harmto hinself or others.

129 Second, a privilege exists "Wen the actor's conduct is
in defense of persons or property under any of the circunstances
described in s. 939.48 or 939.49 . . ." Ws. Stat. 8§ 939.45(2).

130 Wsconsin Stat. 8 939.48 provides a privilege for self-
def ense or defense of others,® while Ws. Stat. § 939.49 provides
a privilege for the defense of property and protection against

retail theft. ! These privileges do not apply because Dundon's

°® Wsconsin Stat. § 939.48 provides, in relevant part:

Self defense and defense of others. (1) A person is
privileged to threaten or intentionally wuse force
against another for the purpose of preventing or
term nating what the person reasonably believes to be
an unlawful interference with his or her person by such
ot her person.

(4) A person is privileged to defend a third person
fromreal or apparent unlawful interference by another
under the sane conditions and by the sanme neans as
those under and by which the person is privileged to
defend hinself or herself from real or apparent
unl awf ul i nterference, provi ded that the person
reasonably believes that the facts are such that the
third person would be privileged to act in self-defense
and that the person's intervention is necessary for the
protection of the third person.

(6) In this section "unlawful” neans either tortious
or expressly prohibited by crimnal |aw or both.

0 Wsconsin Stat. § 939.49 provides, in relevant part:

13
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concerns were not specific and inmnent; they were only genera
and potential .

31 Third, a privilege exists "Wien the actor's conduct is
in good faith and is an apparently authorized and reasonable
fulfillment of any duties of a public office . . ." Ws. Stat.
8§ 939.45(3). This privilege does not apply because the facts of
this case show no duty of a public office.

132 Fourth, a privilege exists "Wen the actor's conduct is
a reasonabl e acconplishnent of a lawful arrest . . ." Ws. Stat.
8§ 939.45(4). Dundon was not attenpting to acconplish a |awful
arrest when he conceal ed his hand gun.

133 Fifth, a privilege exists "Wien the actor's conduct is
reasonabl e discipline of a child by a person responsible for the
child's welfare . . ." Ws. Stat. § 939.45(5)(b). Thi s
privilege does not apply. It is difficult to conceive of facts
that would permt the <carrying of a concealed weapon to
adm ni ster reasonable discipline of a child.

134 Sixth, a privilege exists "Wien for any other reason

the actor's conduct is privileged by the statutory or common | aw

Defense of property and protection against retail
theft. (1) A person is privileged to threaten or
intentionally use force against another for the purpose
of preventing or term nating what the person reasonably
believes to be an wunlawful interference wth the
person's property.

(2) A person is privileged to defend a 3rd person's
property fromreal or apparent unlawful interference by
anot her under the sane conditions and by the sanme neans
as those under and by which the person is privileged to
defend his or her own property.

14
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of this state." Ws. Stat. § 939.45(6).% Dundon clainms this
specific enunerated privilege permts the common |aw privil ege
recognized in Coleman for felon in possession to apply in this
case.

135 According to Dundon, the rationale for finding a
privilege for carrying a conceal ed weapon is nore conpelling than
the rationale applied in Coleman for felon in possession. Dundon
states that 88 941.23 and 939.45 were enacted together in 1955 as
part of a conprehensive crimnal code. See § 1, ch. 696, Laws of
1955. Dundon also contends that it would be logically
i nconsistent to allow a privilege defense to felon in possession
but not to carrying a concealed weapon because felon in

possession, being a felony, is a nore serious crime than the

1 As an explanation to the defense of privilege statute

and its "catch all" subsection, the 1953 Legislative Council
Report on the Cimnal Code comment to Ws. Stat. 8§ 339.45
(subsequently Ws. Stat. 8§ 939.45) not ed:

Thi s section deal s with t he def ense of

privil ege¥sasoneti mes call ed "justification" or
"excuse". The law long has recognized the fact that
certain conduct has, under some circunstances,
sufficient value to society so that it ought not to
subject the actor to crimnal liability even though the
conduct falls within the | anguage of a section defining
a crinme. . . . Sone of these privileges are of great
practi cal inportance in the crimnal I aw, arise
frequently, and have been fairly well defined by the
courts. QO hers arise only rarely, and their precise
limts never have been clearly determned. No attenpt
has been nmade to codify the whole |law of privilege.
Some of the nore inportant privileges have been
codified, as to the others, the comon law wll
prevail. (Enphasis supplied).

Subsection 6 permts other statutory privileges and conmon
| aw privileges to be recogni zed and used.

15
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m sdenmeanor in this case. Dundon thus asserts that the privilege
created in Coleman should apply to the crime of carrying a
conceal ed weapon.

136 In Coleman, we recognized that "a narrow defense of
privilege under Ws. Stat. 8§ 939.45(6) exists to a charge of
felon in possession of a firearm" Coleman, 206 Ws. 2d at 210.

The privilege contained a five-part test which was derived from

nunmerous cases cited in the opinion.'® Dundon points to Col eman,

2 The court in Coleman established the following test to
describe the common | aw privilege for felons in possession:

In order to be entitled to the defense, the defendant
must prove: (1) the defendant was under an unl awf ul
present, immnent, and inpending threat of such a
nature as to induce a well-grounded apprehension of
death or serious bodily injury, or the defendant
reasonably believes he or she is under such a threat;
(2) the defendant did not recklessly or negligently
pl ace hinmself or herself in a situation in which it was
probable that he or she would be forced to possess a
firearmm (3) the defendant had no reasonable, |egal
alternative to possessing a firearm or reasonably
believed that he or she had no such alternative; in
other words, the defendant did not have a chance to
refuse to possess the firearm and also to avoid the
threatened harm or reasonably believed that he or she
did not have such a chance; (4) a direct causal
relationship may be reasonably anticipated between
possessing a firearm and the avoidance of the
threatened harm (5) the defendant did not possess the
firearmfor any | onger than reasonably necessary.

State v. Col eman, 206 Ws. 2d 199, 210-11, 556 N.W2d 701 (1996).

W also noted "that a defendant will be able to establish
these elenments 'only on the rarest of occasions,' because of the
difficulty in proving that he or she did not have a reasonable
legal alternative to violating the law, and that he or she
possessed the firearm for a period of time no |longer than
reasonably necessary."” Id. at 212 (citing United States v.
Perez, 86 F.3d 735, 737 (7th Gr. 1996); United States v. Perrin,
45 F.3d 869, 874 (4th Cr. 1995), cert. denied, 515 U S 1126
(1995)).

16
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but he fails to point to case law recognizing a comon |aw
defense of privilege for the crime of carrying a concealed
weapon. We decline to extend the privilege recognized in Col eman
to the unrelated crine of carrying a conceal ed weapon.

C.

37 Wsconsin has not recognized any unique statutory or
common |aw privilege to the crinme of carrying a conceal ed weapon
for nore than 120 years. Tracing the history of 8 941.23 is
i1lum nating.

138 The Wsconsin legislature passed the first conceal ed

weapons law in 1872. The chapter provided:

If any person shall go armed with a conceal ed dirk,
dagger, sword, pistol, or pistols, revolver, slung-
shot, brass knuckles, or other offensive and dangerous
weapon, he shall, on conviction thereof, be adjudged
guilty of a msdeneanor, and shall be punished by
i nprisonnment in the state prison for a termof not nore
than two years, or by inprisonnent in the county jai
of the proper county not nore than twelve nonths, or by
fine not exceeding five hundred dollars, together with
the costs of prosecution, or by both said fine and
costs and either of said inprisonnments; and he may al so
be required to find sureties for keeping the peace and
against the further violation of this act for a term
not exceeding two years: provided, that so goi ng arned
shall not be deened a violation of this act whenever it
shal | be nmade to appear that such person had reasonabl e
cause to fear an assault or other injury or violence to
his person, or to his famly or property, or to any
person under his inmediate care or custody, or entitled
to his protection or assistance, or if it be made to
appear that his possession of such weapon was for a
tenporary purpose, and with harnl ess intent.

8 1, ch. 7, Laws of 1872 (enphasis supplied). As originally
enacted, the stated exceptions in the statute mght well have

provi ded Dundon a defense. He m ght have been able to argue that
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he had "reasonable cause to fear an assault or other injury or
violence to his person” or that his possession of the hand gun
was for "a tenporary purpose, and with harmess intent."

139 But these exceptions were repealed. In 1878, only six
years after first passing the original conceal ed weapons st at ut e,
the legislature significantly revised it, elimnating the broad

exceptions and producing a short, direct prohibition:

Any person who shall go arned with any conceal ed and
danger ous weapon, shall be punished by inprisonnent in
the county jail not nore than six nonths, or by fine
not exceeding one hundred dollars: provided, this
section shall not apply to any policeman or officer
aut hori zed to serve process.

Ws. Stat. 8§ 4397 (1878). After that legislative action the only
remai ni ng exception was for police officers. The statute has
remai ned substantively the sane since 1878.1%3

140 Hence, the history of the conceal ed weapons statute in
W sconsin is unanbi guous: More than 120 vyears ago, our
| egi slature revoked the very privil ege Dundon now asks this court
to create. W cannot conply with his request w thout exceeding
the role the constitution assigns to the judicial branch in our
system of governnent.

41 Forty-three states have | egi sl ative enact nent s

permtting citizens to carry conceal ed weapons under a variety of

13 Section 4397 was renumbered as Ws. Stat. § 340.69 in
1925. 8 1, ch. 4, Laws of 1925. In 1953, the Ilegislature
repeal ed 8 340.69 and adopted Ws. Stat. 8§ 341.23, a statute very
simlar to the current statute. 8 2, ch. 623, Laws of 1953. In
1955, this statute was repealed and renunbered, with mninal
changes, as the current Ws. Stat. § 941.23. § 1, ch. 969, Laws
of 1955.
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conditions and circunstances. The existence of these nmany
statutes underscores the inpropriety of the judiciary attenpting
to act in this controversial policy area which is so clearly the
provi nce of other branches.
.

142 We accepted certification "for consideration of al
i ssues raised before the court of appeals,” and therefore we nust
al so address other issues raised in Dundon's case. I n addition
to claimng that a defense of privilege exists to the crine of
carrying a conceal ed weapon, Dundon clains that the circuit court
denied him his right to present this "privilege" theory of
defense by (1) excluding evidence relevant to the defense, (2)
refusing to permt himto argue the defense to the jury, and (3)
refusing to instruct the jury on the defense. | nasnuch as no
defense of privilege to the crinme of carrying a conceal ed weapon
was or could have been established by Dundon in this case, these
"sub-issues"” are easily dealt wth. In short, Judge Mech did
not conmmt error by excluding evidence to support an invalid
defense, refusing to permt Dundon to argue that defense to the
jury, and refusing to instruct the jury on the defense.

143 First, we address whether it was error to exclude
evi dence in support of a privilege defense. The court of appeals

in Adsen, 99 Ws. 2d at 577-78, stated:

' See Todd Barnet, GQun "Control" Laws Violate the Second
Amendnent and May Lead To Hi gher Crine Rates, 63 Mo, L. Rev. 155,
180-81 (1998); Donnie E. Mrtin, "Concealed Carry" Legislation
and Wor kpl ace Violence: A Nightmare in Enployers' Liability?, 65
Der. Couns. J. 100, 101 (1998).
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In virtually all circunstances a trial court nust hear
an offer of proof to determ ne whether the evidence
woul d support a defense before ruling whether evidence
relating to that defense is relevant. Here, however,
the court determned that the defense of necessity was
not avail able because defendant's actions were not
caused by the pressure of a natural physical force. It
was not necessary for the trial court to take evidence
to nmake this determnation, for it was clear from the
argunents of counsel that this was strictly a question
of law, no offer of proof could have shown that the
def endant responded to a natural physical force. For
this reason, the trial court did not err in ruling on
the state's notion in limne wthout first hearing
defendant's offer of proof.

Thus, while the general rule in this state is that a circuit
court nust hear an offer of proof to determ ne whether evidence
woul d support a proffered defense before ruling on the rel evancy
of the evidence, it is not error for a circuit court to exclude
evi dence where it is clear that an offer of proof could not have
shown that the defense was applicable.

44 In this case, Judge Mech correctly determ ned that
with these facts, privilege is an invalid defense to the crinme of
carrying a conceal ed weapon. Therefore, Judge Mech was not in
error for excluding evidence offered in support of an invalid
def ense.

145 Second, we determ ne whether the judge erred by not
al l ow ng Dundon to argue the defense of privilege to the jury. A
defendant is not entitled to have the jury consider his or her
theory of defense when there is no evidence to support it. See

A sen, 99 Ws. 2d at 578-79 (citing Johnson v. State, 85 Ws. 2d

22, 270 NNW2d 153 (1978)); see also State v. Bjerkaas, 163 Ws.

2d 949, 954, 472 N.W2d 615 (Ct. App. 1991). Havi ng j ust
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concl uded that Judge Mech did not err by not allow ng evidence
in support of an invalid defense, it is clear that Dundon was not
entitled to argue a defense of privilege to the jury because
there was no evidence to support such a defense.

146 Third, we consider whether Judge Mech erred in
refusing to instruct the jury on the defense of privilege. "A
defendant is entitled to an instruction on a valid applicable
theory of defense if it is tinmely requested and is supported by

credi bl e evi dence." State v. Bernal, 111 Ws. 2d 280, 282, 330

N.W2d 219 (C. App. 1983). However, a circuit court has broad
discretion in deciding whether to give a requested jury

instruction. State v. Vick, 104 Ws. 2d 678, 690, 312 N.W2d 489

(1981). W will not reverse such a determ nation absent an

erroneous exercise of discretion. State v. Mrgan, 195 Ws. 2d

388, 448, 536 N.W2d 425 (Ct. App. 1995). Here we have already
determ ned that there was no valid theory of defense. Therefore,
it was not an erroneous exercise of discretion to refuse to
instruct the jury on an invalid defense.

[T,

147 Finally, we nust address whether the post-conviction
court erred in failing to grant an evidentiary hearing on
Dundon's claimof ineffective assistance of counsel.

148 Dundon clains his trial counsel was ineffective for
failing to request jury instructions on the privilege defenses of
"Sel f-defense,” Ws JI-Crimnal 800, or "Defense of Another's
Property,” Ws JI-Crim 860. Dundon clainms that the court of
appeal s’ decision in State v. Coleman, 199 Ws. 2d 174, 544
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N.wW2d 912 (C. App. 1996), established that the privilege
def enses of self-defense and defense of others were available in
a prosecution for felon in possession of a firearm Dundon al so

cites State v. Anderson, 137 Ws. 2d 267, 277-78, 404 N . W2d 100

(Ct. App. 1987), aff'd on other grounds, 141 Ws. 2d 653, 416

N.W2d 276 (1987), for the proposition that |ong standing case
law in Wsconsin inpliedly recognized the privilege defenses of
sel f-defense and defense of others property to a charge of felon
in possession of a firearm Finally, Dundon asserts that other
jurisdictions identified a simlar privilege defense to felon in
possession of a firearm Therefore, he argues, his counsel
performed ineffectively by not citing Coleman and requesting
instructions on self-defense and defense of another's property
for Dundon's alleged crine.

149 As established earlier, Dundon was not entitled to an
instruction on any privilege defense. Therefore, the post-
conviction court did not err when it denied Dundon an evidentiary
hearing on his claim of ineffective assistance of counsel. e
woul d be hard pressed to conclude that Dundon's counsel perfornmed
deficiently in failing to request a jury instruction to an

invalid defense. See State v. Anbuehl, 145 Ws. 2d 343, 352, 425

N.W2d 649 (Ct. App. 1988). Nothing that Dundon's counsel did or
failed to do on the instructions deprived Dundon of a fair trial.
CONCLUSI ON

50 To sum up, we reject the defendant's request to extend
the narrow defense of privilege we recognized for the crime of

felon in possession of a firearm to the separate and distinct
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crime of carrying a concealed weapon. W find no basis for
either a statutory or common |aw defense of privilege for the
crime of carrying a conceal ed weapon under 8 939.45(6). Although
other privilege defenses outlined in 8§ 939.45 may apply to the
crime of carrying a conceal ed weapon, we find no possible basis
for their application to the facts in this case. Therefore, the
circuit court did not err by excluding evidence to support an
invalid defense, by refusing to permt the defendant to argue an
invalid defense to the jury, or by refusing to instruct the jury
on an invalid defense. Finally, the post-conviction court did
not err in failing to grant an evidentiary hearing on the
defendant's claim that his attorney acted deficiently by not
requesting an instruction on self-defense or defense of others.
Dundon was not entitled to any instruction on a privilege defense
on these facts.

151 There is no evidence that the defendant is a bad
per son. There is anple evidence that he violated the |aw
Consequently, we affirm the judgnent and order of the circuit
court.

By the Court.—Fhe judgnent and order of the circuit court

are affirned.
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